STATE OF GEORGIA

COUNTY OF DEKALB

ZONING CONDITIONS AGREEMENT


This Zoning Conditions Agreement (“Agreement”) is entered into this _____ day of January, 2009, by and between St. Martin in the Fields Episcopal Church (“St. Martin”), the Oglethorpe Estates Civic Association (“Association”), and Donald Meyer (“Meyer”).

WITNESSETH


WHEREAS, St. Martin owns 8.43 acres of land (“Subject Property”) located at 3110 and 3110-A Ashford Dunwoody Road, as more fully described in Exhibit A; and


WHEREAS, St. Martin has filed a request for a Special Land Use Permit (“SLUP”) seeking to expand its existing church sanctuary, multipurpose building and middle school, via Application SLUP-09-15289; and 

WHEREAS, Association is the duly incorporated civic representative for the Oglethorpe Estates neighborhood in which St. Martin is located, and Meyer owns a residence immediately adjacent to the Subject Property;

NOW, THEREFORE, for and in consideration of the agreement by St. Martin to impose certain restrictions upon its development plans as hereinafter provided and the promise of Association and Meyer to support the approval of the SLUP application and any future variances required to implement the development plan; and in consideration of the mutual benefits flowing between the parties and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged; 

The Parties do hereby agree as follows: 
1.
The Subject Property shall be developed substantially in compliance with the Site Plan dated __________________ prepared by Collins Cooper Carusi Architects and attached as Exhibit B. (“Site Plan”).
2.
St. Martin commits that for five (5) years from the date hereof it will not seek permission to expand the school or church on to the right-of-way shown as bisecting the property or the recreational fields as reflected on Exhibit B.  However, this Agreement shall not prohibit any such improvements if agreed to by Association or Meyer. 
3.
After expiration of the five (5) year period referenced in paragraph 2, St. Martin may seek necessary approvals to develop the right-of-way or recreational fields, provided, however, that it will give Association and Meyer ninety (90) days’ written notice of its intent to do so along with a copy of its then-intended plan. 
4.
The development reflected on Exhibit B may be developed in phases.  If so, phase 1 shall consist of the school expansion reflected on Exhibit B.
5.
Prior to the commencement of any development activity on the Subject Property, St. Martin shall give to Association and Meyer a copy of its approved construction plans for their review.
6.
St. Martin shall implement the Landscape Plan attached as Exhibit C and in fact already has commenced implementation of that plan.  Completion of the plan shall occur no later than twelve (12) months after a Certificate of Occupancy issues for the middle school expansion. 
7.
At the curb cut from the Subject Property on to Lanier Drive as reflected on Exhibit B, a pork chop with landscaping shall be installed in an effort to deter any unlawful left turn from that curb cut.  Signs shall be posted signifying that use of the curb cut is limited to a right in/right out turning movement. 
8.
Prior to commencing and during construction, St. Martin shall cause to be erected along the Lanier Boulevard median across from its curb cut orange tree protection fencing.  Should this median be disturbed during the construction process, St. Martin shall be responsible for fixing and/or replanting it.  St. Martin also will be responsible for repairs to speed humps on Lanier if damaged by construction traffic.
9.
St. Martin will not install a sidewalk on the right-of-way for Lanier Boulevard that adjoins its boundary. 
10.
Prior to the commencement of construction St. Martin shall provide to Association and Meyer the name and contact information, including cell phone, of the Project Manager for the development. 
11.
It is understood that final architectural design has not been finalized at this stage.  However, the general design, quality of construction, building heights, and curb cuts for the Subject Property shall be substantially similar to the Site Plan (Exhibit B) and the elevations/renderings attached as Exhibit C.
12.
Association and Meyer will appear at any Board of Commissioners or Board of Zoning Appeals meeting regarding SLUP-09-15289 and any variances which may be required and express support of the St. Martin Site Plan.  Actual appearance may be waived by St. Martin, in its discretion.
13.
St. Martin, Association and Meyer agree that this Agreement shall be void if:  (A) Association and Meyer fail to satisfy the requirements of Paragraph 12 above; (B) the SLUP Application or variance application is denied by the DeKalb County Board of Commissioners or Board of Zoning Appeals as applicable; (C) Association and Meyer or any authorized officer or Board member of Association speaks in opposition to the SLUP Application or variance application; (D) Association and Meyer or any authorized officer or Board member of Association commences a suit seeking to void or overturn the SLUP Application or any  variances, once approved; or (E) Association and Meyer or any authorized officer or Board member of Association intervenes in a suit commenced by a third party seeking to void or overturn the SLUP Application or any variances, once approved; or (E) a lawsuit initiated by a third party results in the voiding or overturning of the SLUP Application or variances, once approved.

14.
Any notice or communication permitted or required by this Agreement shall be made in writing or shall be delivered by Federal Express, Hand Delivery or by Certified Mail, Return Receipt Requested.  Any such notice shall be effective and deemed received on the day of receipt.  Rejection or other refusal to accept or inability to deliver because of changed address of which no notice was given shall be deemed receipt of the notice of communication sent.  Any party may change its address in the manner provided for herein by giving notice, with such change to become effective ten (10) days after notice of the change of address is given.
If to St. Martin:


St. Martin in the Field Episcopal Church






And St. Martin’s Episcopal School







3110-A Ashford Dunwoody Road







Atlanta, GA  30319


With a copy to:


Kathryn M. Zickert, Esq.







Smith, Gambrell & Russell, LLP







Promenade II, Suite 3100







1230 Peachtree Street, N.E.







Atlanta, GA 30309-3592


Regarding Design and Construction:



If to Association:


________________________, President







Oglethorpe Estates Civic Association






Atlanta, GA 30319


If to Meyer:



Donald Meyer






3073 Lanier Drive






Atlanta, GA 30319

15.
This Agreement may be executed in several counterparts, each of which shall be deemed an original and all such counterparts together shall constitute one and the same instrument.

16.
No representations that are not contained herein shall be binding upon the parties.  Each signatory hereto is authorized to execute this Agreement.
17.
The introductory information contained in this Agreement is incorporated herein by this reference.

18.
This Agreement represents the entire agreement between the parties hereto pertaining to the subject matter hereof and shall be controlled in all respects by the laws of the State of Georgia.  No modification of this Agreement, including any Exhibit thereto, shall have any force or effect except where agreed to in writing, signed by all parties hereto.

19.

Should any part of this Agreement be declared invalid or void by any court of competent jurisdiction, such decision shall not affect the validity of the remaining portion or portions hereof, and such remaining portion or portions shall be deemed to be in full force and effect.


IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the date set forth above.






“ASSOCIATION”





OGLETHORPE ESTATES CIVIC ASSOCIATION





By:
___________________________________ [SEAL]






Name:
 





As:

___________________________

Witness
___________________________ 

Date






“MEYER”






DONALD MEYER





By:
___________________________________ [SEAL]






Name:
Donald Meyer





As:


___________________________

Witness

___________________________ 

Date






“ST. MARTIN”





ST. MARTIN IN THE FIELDS EPISCOPAL CHURCH
By:
___________________________________ [SEAL]






Name:
 





As:
 
___________________________

Witness

___________________________ 

Date
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