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Environmental Committee
To:

Board of Directors,


Ashford Alliance Community Association

From:

Leah Knowlton
Date:

November 19, 2008 [DRAFT FOR REVIEW]
Subject:
Cox Stream Buffer Variance Application

_____________________________________________________________________


The Environmental Committee of the Ashford Alliance was asked to review and comment upon the application for a stream buffer variance submitted by Cox Enterprises to the DeKalb County Planning and Development Department on September 18, 2008 (File No. 15177).  The Committee reviewed documents and site plans, met with several community members and advisors knowledgeable about this subject, and attended a meeting with Cox representatives.  For the reasons set forth below, it is the recommendation of the Environmental Committee that the AACA Board oppose the buffer variance requested by Cox.
Meeting with Cox


On November 12, 2008, members of the Ashford Alliance attended a meeting at the law firm of Dow Lohnes with representatives of Cox enterprises, Larry Humphrey, of Dow Lohnes, and Doug Dillard and Laurel David of Dillard & Galloway.  In attendance from the AACA were Rebecca Chase, Dick Lyon, Tom Reilly, Wendy Butler, Paul DeFriece, and myself.

 
Laurel David made a presentation of several site plans dated 09/05/08, and depicting Existing Conditions with Required Buffer (No. Z02) and Existing Conditions with Proposed Buffer (No. Z03).  She also presented a third map with proposed mitigation measures shown in pink, but we did not receive copies of that map.  The proposed mitigation featured construction of a stormwater detention pond in the southern area of the property where the map depicts wetland A and wetland B.  


Laurel David, Doug Dillard and Larry Humphrey repeatedly stated that Cox has no plans to develop the site in the next year, or for the foreseeable future.   Ms. David said Cox had “not decided what they want to build on the property.”  She added that “the stream buffer variance we thought we had was not properly executed.”  In fact, the buffer variance application states that “The purpose of the buffer variance request is to memorialize in the form of a variance the grandfathering of the 1990 Approved Plan.”  


Laurel David and Doug Dillard made oral representations regarding water quality mitigation measures that Cox would be willing to implement in exchange for the consent of AACA to the stream buffer variance application.
 
Doug Dillard’s apparent position is that Cox now has a “vested right” to develop its property without observing the 75-foot stream buffer mandated by the Metropolitan North Georgia Water Management District, and implemented by DeKalb County.   He conceded however, that his prior position that Cox had a letter proving it was “grandfathered” out of complying with the 75-foot buffer was not correct, but Laurel David attributed their admitted error to a failure to file the correct form.   In fact, they both acknowledge the 18-month sunset provision on projects grandfathered out of the original DeKalb County stream buffer regulation.  


The most significant statements Dillard made regarding his strategy in pursuing a stream buffer variance occurred after Tom Reilly and Wendy Butler left the meeting at 10:00 a.m.  Dillard said that he was asking that the AACA consent to stream buffer mitigation measures such as the proposal for a detention pond in the lower, southwestern corner of the property (containing a protected wetland, and partially in a floodplain, and based upon no existing or intended site development plan), and that Cox would then file an application for a land disturbance permit and install the mitigation measures agreed to.   Then based upon a buffer variance, and action taken by Cox in detrimental reliance upon that variance, Cox would have a stronger argument that it had a “vested property right” to develop its property within the stream buffer areas in the future.  A motivating factor appears to be the new DeKalb County buffer ordinance under consideration by the County Commission.
Recommendations and Reasons

The Environmental Committee recommends opposing the stream buffer variance, in accordance with its standing policy of opposing buffer variances consistently throughout the AACA jurisdiction, and based upon the following reasons, among others.

1. There is no existing plan to build on the property in the foreseeable future, and Cox just announced its desire to sell its Auto Traders division, adding further uncertainty to its future building plans.  Therefore, this application is not adequately supported by site plans, and is not ripe for decision by the Planning & Development Office or the AACA.
2. In the absence of actual building plans, and reviewing only the documents we’ve received, it is not possible to assess the claims of “minimal disturbance” to stream banks, or how alleged water quality and flow velocity measures will work.  It is not likely that the U.S. Corps of Engineers or Georgia EPD will allow construction of a stormwater and sediment detention pond in wetland areas.
3. The application does not support claims of “extreme hardship,” or that “there is not opportunity for any development … unless the variance is granted,” or that the request “does not exceed the needed amount of relief.”  No need for relief is shown at all because there is no plan to build anything, possibly for many years.  When pressed for the basis for such claims, Doug Dillard responded simply that “75 feet is too much.”

4. A new DeKalb County buffer ordinance would likely apply to this property at the time actual building plans are submitted at some point in the future.  The current draft ordinance has an 18-month sunset on grandfathered projects, so if Cox fails to build within 18 months, the new ordinance would apply anyway.
5. To get around current buffer requirements, and the future DeKalb ordinance, Dillard intends to apply for a land disturbance permit to build a detention pond and possibly other structures, in order to establish that Cox spent money in detrimental reliance on the variance granted at this time.  This would give Cox a stronger constitutional ‘taking’ claim if DeKalb tried to enforce a wider buffer at some time in the future.

6. The Ashford Alliance should not, as a policy matter, be engaged in helping developers establish elements of future lawsuits against governmental authorities who seek to enforce environmental laws.


Please feel free to contact me at (404) 923-9067 if you would like to discuss this matter.  
L.J.K.
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